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1. INTRODUCTION

In 2015 the General Assembly of the United Nations adopted reso-
lution 70/1 ‘Transforming Our World: the 2030 Agenda for Sustainable
Development’ (Agenda 2030)'. Guided by the principle that ‘no one will
be left behind’, this resolution establishes 17 goals and 164 objectives.
These objectives, based on the Millennium Development Goals (MDGs)
approved by the United Nations General Assembly in 2000, establish the
international political agenda from 2015 to 2030.

For over a decade, the MDGs have been the focus of attention in
debates on global policy and national policy planning. With the need
to define a framework for replacing the MDGs, the post-2015 develop-
ment agenda has been formally underway since the Rio + 20 conference

eld in June 2012, when the international community agreed to start a
Process to develop a set of Sustainable Development Goals (SDGs). The

Gs outline a universal agenda that encompasses the three dimensions
of sustainable development (economic, social and environmental), with
the aim of addressing the many interrelated challenges that our world
aces. The 2030 agenda applies to both developed and developing coun-

_—
s c ??'(msfbmtmg our world: the 2030 Agenda for Sustainable Development, AIRES/70/1 (25
SPtember, 2015). See: M. ORME, Z. CUTHBERT, F. SINDICO, J. GiBsoN and R. BosTic, 'Good Trans-
wu“diﬂy Water Governance in the 2015 Sustainable Development Goals: a Legal Perspective’,
Gler International, vol, 40:7, 2015, pp. 969-983.
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tries and to ensure the im

to convert the SDGs into national objectives and devel
policies in order to achieve them

example is Goal 6.5, which requires the imy
water resources management (TWRM) at all
involve cross borders.

The MDGs were not meant to be a set of legally binding obliga-
tions but rather a set of moral and practical commitments. Likewise,

the SDGs are not considered to be legally binding obligations but they
do have legal consequences. The SDGs address the key systemic barri-
ers to sustainable development such as inequality, unsustainable con-

sumption habits, low institutional powers and environmental degra-
dation.

Water plays a central role in the implementation of the SDGs. The

water resources.

After examining the characteristics of objective 6 and its complemen-

tarity with the other SDGs (1), this chapter will analyse the role of the

! Goal 6, entitled "Ensure availability and sustainable man
for all’, includes the fol i
ble dri

scarcity; 6.5 By 2030, implement in-
tegrated water resources management at al] levels, including through transboundary cooperation
as appropriate; 6.6 By 2020, protect and restore waterrelated ecosystems, including mountains,
forests, wetlands, rivers; aquifers and lakes: 6.a By 2030, expand international cooperation and
capacity-building support to developing countries in water- and sanitation-related activities and
programmes, including water harvesting, desalination, water efficiency, wastewater treatment,
recycling and reuse technologies; 6.b Support and strengthen the participation of local communi.
ties in improving water and sanitation management”. Transforming our world: the 2030 Agerda for
Sustainable Development, AIRES/70/] (25 September 2015),

plementation of the SDGs, states must be able

~ requires a global i
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‘Water and sustainable devel pment g

i i between private
pri i ieving the SDGs (2) and the links .
e cll11 h?:j:rh:;l rigghts obligations (3). .The‘ case studies on l.he
;mmtsc;ltlt?é)? oa:fnindjgenous rights (4) and the obligations of water service

R iders (5) will be discussed so as to highlight the central role of hu-
provi

‘man rights in the management of water resources.

.. )

", THE ROLE OF WATER IN IMPLEMENTING THE SDGs

i i ing into
Objective 6 cannot be seen as a separate entity without taking int

" account the other SDGs. The implementation of the various goals, from

i dary waters,
itation to cooperation on transboun :
‘access to water ani::é;t:ct::izn of thif’:eSDGs seen as a \yhe?l:ll W?jtlflr;e:;
nt in many of the objectives and goals and 1}51 1r;m133;;y yhunger,
pres;ah roblems of sustainable development such a fp erty, hunger,
;O:Itheggucation and gender inequality, the integrity of ecosy ,
e » (3
hes.
te change and catastrop
5 eb‘ tive 6 is both directly and indirectly related to glg‘goa:?egf:;eaﬁh
f g Jt-i::tchaar objectives. Speciﬁcaﬂy.‘four of the SDC}S r.l(l _ Je;;:: e 1L
ort ed 15) explicitly mention water 1n one or more o i v.illrfp Eon o
i a]:l() example of these is Objectives 11 and 12, whic d ocu Lo
‘guf;s'citir:ai and human settlementg more suﬁai-ﬁbllfo?}?ob?::ﬁves elag
i umption and production patterns. § _
s?stmﬂna?;i;:;gi ang specifically to reducm_g the nurxéllbereog ??}iigfé:‘fs
e trophes (Target 11.5) and to reducing the releas O Shemials
.ed catas F’I‘arget 12.4). Another essential facto‘r ‘haghhg x 3 2 tjﬂe-
e wa_ter;he improvement of the resilience of cities an url? dsetlo
b=t Eesilience to some signs of climate change sxlllch Zs ?t_?l e mé
S hunger and desertification cannot be strengthene w;ust S
dl-Oug'ht'ble use and access to water. Within this context,ﬂx;r; m Jecall
sTustal:\ z 4: “By 2030, substantially increase \:lzter-zse e 1{:121}::5.&5 1oy
) asctons and ’ i ithdrawals and supply .
sure sustainable wi .
‘;5' sticggzlrzrslsd \irrz;ter scarcity and subsI;tan;la]ly :t*?rcll;%eb?;:ﬁgg:nlble; :?c{
i ter scarcity”. Implemer _ : -
I:’eopillﬁi Eigggggmﬁc?en;sﬁiagly problematic if water manage;:'lentotse n;)fl t?]fe
o tly addressed in cities and human settlements‘. Furt e;r; r:opeﬂv
ﬁc;félm}s' of sustainable consumption and E;{I)dﬁmoidm p 3
e will be seriously harmed.
implemented, water resources Y o
- thorough review of all the SDGs indicates that objecuue:. a::i
: m?ll;:xt do not explicitly mention water also hav?i sgo:lgls)y; nri “
o 4 | 6. For example, poverty cannot be er_ad:cate_ (Go st
wtll'xt};rGggGs- cannot be achieved without making major investmen
o

the field of water?.

eneral Assem € J in Tou the General Assemb]y Q.
2 UNG A )ly Report of the Open Worki g Group o

1)’ P :
Sustainable Development Goals, Doc. A/68/970 (12 August 2014)
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Another example of how water is vital to achieving sustainable devel-
pment is found in Goal 2, which focuses on ending hunger, achieving
‘ood security and promoting sustainable agriculture, Although the goals
>f this objective do not specifically mention water, this issue is particu-
arly relevant since agriculture is a sector that consumes a large amount
of water (both surface and groundwater) and plays an important role in
iustainable adaptation to climate change. On the other hand, water may
%e considered intrinsic to Objective 2 because of the fundamental role it
slays in addressing food security and the importance of improving agri-
wultural productivity to reduce poverty, which is the overall objective of
he sustainable development agenda®,

Another area in which water is not explicitly mentioned, but which
ievertheless is intrinsically linked with it, is the energy sector. Goal 7
oncerns guaranteeing “access to affordable, reliable, sustainable and
aodern energy for all”. In this context, it is important to mention the ex-
stence of hydroelectric energy, which has long been considered a source
[ sustainable energy. Currently hydroelectric power accounts for ap-
roximately one fifth of the world’s electricity production and, for many
ountries, it is the only national energy resource®. Therefore, Goal 7 is
losely linked to the water objective and to Goal 6.4 on the increasingly
fficient use of water resources. Goal 13 should also be mentioned since

concerns the need to “take urgent action to combat climate change
nd its impacts”. This is an essential component of sustainable develop-
lent, since in many aspects climate change has had a profound effect on
ater resources throughout the world, Unpredictable rainfall has caused
srious floods and made certain human settlements vulnerable, requir-
1g the need to introduce adaptation strategies to manage flood zones®.
oal 13.2 concerns “integrate climate change measures into national

olicies, strategies and planning”. This undoubtedly includes managing
1d protecting water.

Finally, Goal 15, which addresses protecting, restoring and promot-
g the sustainable use of terrestrial ecosystems is clearly related to sus-
inable water management. This is of vital importance for transbound-
y water resources since international watercourses are the habitat for
wide variety of species. Pollution, climate change and environmental
‘essures arising from population growth are just some of the challeng-

facing the effective and sustainable management of transboundary
aters while protecting ecosystems. For this reason, it is important to

tegrate conservation and preservation values within development deci-
ons.

4 Ibid.

* M. OrME, Z. CutsiBert, F. SINDICO, J. G1BSON and R, Bostic, ‘Good Transboundary Warter
vernance in the 2015 Sustainable Development Goals: a Legal Perspective’, Water Diterna-
wal, vol. 40:7, 2015, pp. 969.983.

¢ Ibid.

e ——
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3. SDGs AND THE PRIVATE SECTOR

Transnational corporations play an irppoxt_ant role in achieving the
SDGs. The Addis Ababa Conference_ on Financing for Developmqnt held
in July 2015 highlighted that the private sector should partner w1t1h gov-
ernments, non-governmental orgam.zatlons and 1ntergovernment§1 orga-
nizations in order to finance sustainable dfevelopment and projects tlo
fight poverty’. In this context, the former Director of Food and Agnf:l}ll -
ture in the UN Global Compact, Puvan J. Selvanathan, sta‘Fed tha.t the
interesting thing is that now companies dlscgss the same 1ss}11es int e
same way as the public sector. Now companies are part of the game”.
He also explained that “when it comes to resources, it d.oe}f not matter
whether they are provided by companies or governmeptﬁ, the 1mpo'rtar:i
thing is that they have an impact”®. Companies, especially transnal_tlog1
corporations, are important partners nee.ded to carry out sustaina ce1
management of natural resources. Synergles between goverpmer%ts an
the private sector must not compromise the adequate protection of water
resources and human rights.

Although the main responsibility to protect t'he environment and
guarantee the protection and respect of hu.rn.a‘n. rights depends o? the
states, private companies also have responsibilities. The'con_cept o cog—
porate social responsibility (CSR) currently includes obligations regard-
ing human rights. The Council of Companies for Sustainable Dev.elopmle)nt
defines this concept as “the constant commitment of companies to be-
have ethically and to contribute to economic deye}opment while ﬁn}irozi
ing the quality of life of workers ar}d their families, as well as the loc
community and society in general”®. The legal aspects of this concept
are still vague, but there are many examples of l_rlurnan rights f)t.)l%gatlons
in private companies, including those industries whose activities may
influence the right to water and the environmental protection of waFgr
resources. Examples of this trend are the UN Global Compact, the Guid-
ing Principles on Business and Human Rights adopted by the Humaali
Rights Council in 2011, the Performance‘Standa.rds on Enmronment'
and Social Sustainability of the Int§mat10nal Finance Corporation t1)n
2012 and the Guidelines on Transnational Corporations, last updated Dy
the Organization for Economic Cooperation and Developmgnt (QEC )
in 2011. There are also some specific practices that ha‘ve a direct impact
on the protection of water resources, including the‘ CEO Water Mag-
date’, which is part of the UN Global Compact, the Alliance for Water Ad-

7 Third Conference on Financing for Development,_ 13-16 July 2015, Addis Ababa Action
enda of the Third International Cenference on Financing for D«_?wfopmem. -NIRE.Sfég.f 13 (27
?ﬁiv 2015) Imp‘fhwnv.m:.orgfgafsearelwfew_doc.asp?s_vmboiEA.-"R.‘;SfdQBf 3dreferer=http/fvww,
y o / =S [last visited on 5 February 2016].
Mn.o?ﬁrﬂ%jt{izngcniémme on Trade and Developmané (UNCTAD) and Nestl¢, Summary
for the Creation of Shared Value, _2014, P8 '
Oftht; C\;I.:?gf:lsgorgg:zgorate Social Responsibility: Meeting Changing Expectations, 1999, p. 3.
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ministration and the Protocol for the Evaluation of the Sustainability of
Hydroelectric Energy'. All these initiatives prove that the private sector
has obligations in the management and protection of water resources.

4. THE LEGAL ASPECTS OF THE CONCEPT OF SOCIAL
RESPONSIBILITY AND OBLIGATIONS IN THE FIELD
OF HUMAN RIGHTS IN THE WATER SECTOR

States are still the main players responsible for international hu-
man rights law, but they are not the only ones. There is a growing trend
to recognise the responsibilities of private companies in international
human rights law. These responsibilities are increasingly addressed on
an international level. It may be said that there has been an evolution
of the concept of corporate responsibility in the last two decades. The
obligations of the private sector include the human right to water as
well as other human rights related to access and protection of water
resources.

Water is not expressly recognised as a right among the leading instru-
ments of international human rights law, such as the Universal Declara-
tion of Human Rights, the International Covenant on Civil and Political
Rights (ICCPR) of 1966 and the International Covenant on Economic,
Social and Cultural Rights (ICESCR) of 1966. In 2002, the Committee on
Economic, Social and Cultural Rights (CESCR) adopted General Com-
ment No. 15 on the Right to Water, which deems that the right to water is
implicitly recognised in Article 11.1 on the right to an adequate standard
of living and in Article 12.1 on the right to health within the ICESCR !,
General Comment No. 15 is a key document that offers an authoritative
interpretation of Articles 11 and 12 of the Covenant.

In July 2010, the United Nations General Assembly described access
to water as a fundamental human right and reaffirmed the relationship
between the right to water and the right to sanitation'2. The General As-
sembly recognises that “the right to safe and clean drinking water and
sanitation as a human right that is essential, for the full enjoyment of life

' This Protocol was developed by the International Hydropower Association. See heep:t/
\mm-_}:ydmpmuenorge‘tupicsx‘.l"ea;umcb‘hydmpouner-smmrrmb:‘!fzy-assessmem-promcaf [last visited
11 October 20171

! Committee on Economic, Social and Cultural Rights, General Comment No. 15, The
Right to Water (arts. 11 and 12 of the International Covenant on Economic, Social and Cultiral
Rights), E/C.12/2002/11 (20 January 2003). Available at httpslfwww.unhehr.ehitbsidoe nsfitia5458
d1d1bbd713fc1256cc40038994/SFILE/GO340229.pdf [last visited on 25 January 2016].

2 On 17 December 2015, a UN General Assembly resolution explicitly recognised the “hu-
man right to sanitation’ as an independent right, together with the ‘human right to clean water’,
The resolution recognises that "the human right to sanitation entitles evervone, without dis-
crimination, to have physical and affordable access to sanitation, in all spheres of life, that is
safe, hygienic, secure, socially and culturally acceptable and that provides privacy and ensures
dignity". UN General Assembly Resolution, A/C.3/70/L.55/Rev.1 (17 December 2013).
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and all human rights” 3. Tt also called on “states and international orga-
nizations to provide financial resources, capacity-building and technol-
ogy transfer, through international assistance and cooperation, in parti-
cular to developing countries, in order to scale up efforts to provide safe,
clean, accessible and affordable drinking water and sanitation for all” 1,
Two months later; the Human Rights Council, referring to this specific
General Assembly resolution, stressed that the right to water and sanita-
tion stems not only from the right to an adequate standard of living, but
is also inexorably related to the right to health, as well as the right to life
and human dignity'®. These two resolutions form an authoritative confir-
mation of the international consensus on the existence of a human right
to water and sanitation in human rights law.

Among the basic obligations that represent with immediate effect “mi-
nimum essential levels of each of the rights enunciated in the Covenant”,
the CESCR recognises the obligation to “ensure the right of access to water
and water facilities and services” on a non-discriminatory basis, especially
for vulnerable or marginalized groups'®. Furthermore, the Committee ex-
pressly recognises that the ‘obligation to protect’ requires any states in-
volved to prevent third parties, including private companies, from inter
fering with the right to water. This obligation includes adopting measures
to prevent third parties from rejecting access to water and contaminating
or unfairly exploiting water resources!’. Likewise, the obligation of states
to protect such includes an extraterritorial dimension, which means that
“States parties should also take steps to prevent human rights contraven-
tions abroad by corporations which have their main offices under their
jurisdiction”!®. In General Comment No. 15, the UN Committee on Eco-
nomic, Social and Cultural Rights declares that the “steps should be taken
by States Parties to prevent their own citizens and companies from violat-
ing the right to water of individuals and communities in other countries”??,

5. PRIVATE INVESTMENTS AND THE RIGHTS OF INDIGENOUS
PEOPLES IN RELATION TO WATER

When analyzing the relationship between human rights and private
sector activities, it is of paramount interest that we examine the relation-
ship between environmental protection and certain rights of indigenous
peoples, in particular the ownership and use of land and water resources.

1> UN General Assembly Resolution A/64/292 (28 July 2010).

14 Ibid,

5 Human Rights Council, AAHRC/RES/15/9 (30 September 2010).

16 General Observation No. 15, par. 37 (b), p. 12.

7 Ibid., par. 23, p. 33.

'8 Committee on Economic, Social and Cultural Righis, Declaration on the obligations
of the states involved in relation to the business sector and economic, social and cultural rights,
E/C.12/2011/1, 2011, par. 5.

'* General Observation No. 15, par. 33
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Indigenous peoples enjoy specific protection, which includes traditional
methods of water management. States also have a duty to protect vulner-
able groups, including their access to water. This means that states must
ensure for indigenous peoples the condi tions that may guarantee them a
dignified existence and that their water resources are not sold or priva-
tized*". However, as the United Nations Guiding Principles on Business
and Human Rights state, companies, especially multinationals, have a
responsibility to respect human rights regardless of each government,
particularly in scenarios where governments do not provide protection
of fundamental human rights?',

Companies should ensure a special protection of indigenous people’s
rights. The environment in which indigenous peoples live provides the
indispensable natural resources to guarantee an adequate standard of
living and a decent life. In this context, it is convenient to mention the

nembers of indigenous communities. In this case, the state granted a
soncession to a private company without the consent of the com munity
ind failed to guarantee an effective solution to the community’s protests
egarding their property rights. Thus, the Inter-American Court of Hu-
nan Rights stated that “indigenous groups, by the fact of their very exis-
ence, have the right to live freely in their own territory; the close ties of
ndigenous people with the land must be recognized and understood as
he fundamental basis of their cultures, their spiritual life, their integrity
-nd their economic survival” 22, Furthermore, the Court decided that even
he delimitation, demarcation and titling of the lands of the members of
he Mayagna (Sumo) Awas Tingni Community, Nicaragua must refrain
tom carrying out acts that may lead state agencies or third parties to
ct with their acquiescence or tolerance which may affect the existence,
alue, use or enjoyment of the assets located in the geographical area
shere the members of the Mayagna (Sumo) Awas Tingni Community live

* See the separate Opinion of Judge A, A. Caxcapo TRINDADE, in the Judgment of the Court
“the Inter-American Court of Human Rights, The Sawhoyamaxa Indigenous Community against
iraguay (29 March 2006), par. 2-3.

' In particular, Principle 11 of the Guiding Principles on Business
¢ United Nations states that “Business enterprises should respect hum

ligations. This concerns an additional responsibility to comply with national laws and regula-
s for the protection of human rights”. Guiding Principles on Business and Human Rights of
= United Nations, HR/PUB/ 1/04, 2011, hr:p_'//‘nkur.ahcin;argrDucnmcnmanbﬁcan‘ansfcufm',}g.
meiplesBusivessHR_SP vdyf.

See also WorLp Economic Forum, GLoBAL AGENDA COUN
radigm for Supply Chains, 2015, p. 8,

# Inter-American Court of Human Rights, The Mayagna Communit
mmunity against. Nicaragua, Judgment of August 31, 2001, par. 149.

CIL, Shared Responsibility. A New

y (Sumo) Awas Tingni
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and carry out their activities?*. Although this case is not directly rgliaped
to water management, it illustrates the impacts that economic activities
may have on the territories where indigenous peoples live.

The African Commission on Human and _ Pepples’ nghtslhaf also

contributed to the recognition cf)f l‘flhecrlg?tsfg;f: ;22115232;1; n}flz(;lf Oefs Mc;nlzs:
rces. In the case of the Center /

git;fgl}z;ezgginst Kenya, the Endorois community z}all}eged that ‘gleliefe;:
dant state sold part of the apcestral territory to third parties a.niespfor
ticular, it alleged that concessions were granted to prlvlz}ﬁe comp s
the extraction of rubies on the lgnds of the _Endorms.d ese cgn o
included the construction of a hlghway, which c.reatg a }Illegal}v_e i sp; et
on the surroundings of Lake Bogoria, an area V1ta! ort 16; rke ilg}[;)lu i
traditional practices of the Endorois®. The Comﬁus.smn hlnt ked the rig
of access to water sources to religious freedom alleging that:

“culture, religion and traditional way of life [of the Endorgls}]l are 1rrl(t)111;l11:(aitier}y
intertwined with their ancestrgl lands, Lake Bogoria .a? t te szrC ound tg
area. It agrees that Lake Bogoria and the Monchopgm orfs 1altrnd e
the Endorois’ way of life and without access to th.elr ances }? a e o
dorois cannot fully exercise their cultura”lzfmd religious rights, an
connected from their land and ancestors” ?®.

It therefore concluded with the de'cision that a violation of Arél(;}:cﬁ
on the freedom of religion of the African Charter canc{-luﬁnan an e
ples’ Rights had been committed an_d recommended t 'i rESpoarll1 o
State “must pay adequate compensation to 'the community for the
loss suffered” and “pay royalties to Endorois from existing econo
activities”?7. '

In both cases presented to the Inter-American Colur,[ c;{fi thimanglcsgsh;ccs)
and the African Commission on Human and Peop fes ghts, 2}[(}:1 -t
information and public participation are a means o exercism}glave I f%en
to the use of lands and water resources. Indigenous peoples !
been endowed with specific rights in the use of water resources.

6. THE OBLIGATIONS OF SUPPLIERS OF WATER AND OTHER
INDUSTRIES

An intense debate has arisen concerning th@ participation of private
players in the supply of drinking water, sanitation, wastewater and sew-

2‘3‘ Islgg .Mp a’ll:‘lgﬁmo ‘Principle 23: The Environment of Oppressed Peoples’, in J. VINUALES

(ed.), The Rio Declaration on Environment and Development. A Commentary, Oxford University
ed.),
-568. _ ) ) ]
PI"CSSZ.S 22‘;2212.)‘25);5'7\41'71071'2)1 Rights Development (Kenya) and Minority Rl‘%}étsl 4(.;roup International
on behalf of Endorois Welfare Council v. Kenya, 4 February 2010, par. 5, 13-14,
2 Ibid., par. 156. o
2 fbid., ‘Recommendations’.
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age services. On the one hand, some argue that water must remain a pub-
lic good, administered by the authorities of the states, since it is essential
for human life and is the essence of the environment. The supporters of
this approach allude to many examples in which the private sector has
managed water poorly and with a lack of transparency. Furthermore,
private players might have significantly increased the price and water
quality could have fallen. On the other hand, supporters of private par-
ticipants argue that such private players can efficiently manage water
services, repair and expand networks and reach more people at a lower
price. Sometimes the debate between supporters and critics of private
sector participation in supplying water services has become rather emo-

tional and the complexity of water values makes it difficult to reach a
solution shared by all stakeholders.

The relationship between public and private suppliers in the water
sector poses a number of challenges. The UN Special Rapporteur on the
Human Right to Water, Ms. Catarina de Albuquerque, highlighted the
right of people to participate in the decision-making processes regarding
the choice of whether to delegate or not these services to a private opera-
tor. In her opinion:

“Regardless of its modalities, the decision of the State to delegate or not
delegate service provision must be taken in a democratic and participatory
process. All those concerned must be enabled to participate throughout the
process and to monitor, evaluate and report on possible human rights abus-

es. Participation has to be active, free and meaningful and allow for a genu-
ine opportunity to influence decision-making” %,

She also pointed out that:

“When deciding to delegate service provision, and once that fundamen-
tal decision has been taken, the subsequent process of tendering, bidding
and contract negotiation also must be transparent. The terms of reference
and the final contract should be made available for public serutiny and com-
menting. Commercial confidentiality must not jeopardize the transparency
requirements provided for under the human rights framework” o,

The Special Rapporteur on the Right to Water has highlighted the
ieed to balance ‘public’ and ‘commercial’ interests. The decision to del-
‘gate the provision of services to private players may imply the confiden-
iality of the procedure, However, access to information and clear rules
m acquisition must be guaranteed to ensure access to information for
cal populations.

* OHCHR, Report by the Independent Expert on the issue of human rights obligations
slated to access to drinking water and sanitation, Catarina de Albuquerque, 2010, A/HRC/15/3 1,
ar. 63 (c), h::p:/fdacce.ss-dds-uy.un‘org/docfb'NDOCr’GENfGIDH-#S/.?HPDFXG}0.‘483Lpdf?0pm-
lement [last visited 31 January 2016].

# Ibid., par. 36.
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States do not automatically renounce Fh_eir international- hu?;lan
rights obligations when privatizing t-he provision of water services*. If.
states fail to guarantee that companies providing these services comply
with the obligations of the state’s human rights, the states themselvgs
will be exposed to problems of reputation and legal consequences. Pri-
vate sector providers must prevent all infringements against the. human
right to water. The increase in prices for water supphes may be just one
example of such infringements?!. However, not all increases in prices im-
ply that the human right to water has been violated. For example, a price
increase may be necessary to ensure the sustainability of the water suli:-
ply. The human right to water is only violated when the most vulnerable
part of the population fails to have access to water due to high prices.
Therefore, the participation of the private sector per se dges not consti-
tute an infraction against the human right to water. Possxble' violations
of the human right to water may depend on a non-existent or 1ncomplete
state regulatory framework. States ha}w; a duty to adopt national legisla-
tion and policies of appropriate subsidies to ensure affordabl'e access to
water for the most marginalized and vulnerable groups of individuals
and commuunities 3.

In addition to water service suppliers, there are other industﬁes that
also have commitments to human rights re}ated to the sustainable man-
agement of water resources. The human nghF to water has been at the
core of national cases involving the respoqs;blllnes of states and private
players. One such example is the Vellore Citizens Welfare Forum v. Ur(lizgn
of India (Forum of the welfare of citizens of Vellore against Union of India)
filed before an Indian court®. This case illustrates the rel?tlonshlp be-
tween the protection of the environment and the human right to water.
The claimants stressed that contamination of water sources was caused
by more than 900 tanneries located in the State of Tamil Nadu. These
industries were discharging effluents 1nto_underground water resources,
agricultural lands and the Palar River, which was the main source ofd wa-
ter for the population of this area. As a result, the populatlon endef ip
without access to drinking water. The Cqurt noted the importance o é e
leather industry for the country, in par_tlcular the State of Tarmil Nahu,
which is the main exporter of leather as it makes up approximately eighty

3 Princi iding Principles on Business and Human Rights pf the United Nations,
states t}l:aljcul:gizssélil;eul(gll{clxeﬁ:gise adeguate over§ight with_a view tc.:) Eulﬁlhng their m_terniuona%
human rights obligations when they contract with, or legislate fm.” usiness enterprises to pro
vide services that may impact upon the énjoyment ‘of h_uman rights”. Foe Why the G ]

31 See C. DE ALBUQUERQUE and I. T. WINKLER., Neither Friends nor Foe: / y the orf'u';l]er"
cialization of Water and Sanitation is not th% Ma11n7£ssue for the Realization of Human Rights’,

i .17, 2010, p. . )
BYOW;;l JIOL&?:I\TIZ(I?}Q(;J{?ZZ“?I frilgal/g?tz‘gﬁt tlo Water. Srl?gniﬁcance, Legal Status and Impli'canons for Wa-
ter Alloca:tion, Hart', Oxford, 2012, p. 245. See also UNECEANHO, No One Left geh_md. 2Guolozd Prac-
tices to Ensure Equitable Access to Water and Sanitation in the Pnn-Ea{opng 4 egion, ks ,h];;. x:;.{

B Supreme Court of India, Vc]lore_Citizm Welfare Forum v. India, ugust, , http:
indiankanoon.org/doc/1934103/ [last visited 6 February 2016].
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per cent of the country’s leather exports. However, the Court also noted
that this industry had no right “to destroy the ecology, degrade the envi-
ronment and pose as a health hazard. It cannot be permitted to expand
or even to continue with the present production unless it tackles by itself
the problem of pollution created by the said industry”*. The Court indi-
cated that the Constitution protects the right to water and noted that the
right to a clean environment is the very basis of this right 3%, It also noted
that efforts to encourage the industry to build water treatment facilities
and establish surveillance systems to control pollution had no effect 10
years on. For the Court, there was no justification for allowing the indus-
tries more time, so it decided to require tanneries to develop surveillance
systems to control pollution and ordered a specific time frame in order
to carry it out. Once the deadline expired, the industries again request-
ed authorization from the state to continue their operations. They now

Another case presented before the High Court of Kerala, in India,

v. State of Kerala, the council of a town cancelled the licence granted to a
factory that produced soft drinks and bottled water. The over exploitation
of underground water by the factory led to shortages and the drying up
of the source of drinking water. The company objected saying that no na-

water resources and in particular maintained that “the state is the trustee
of all natural resources which are, by their nature, meant for public use
and enjoyment”*. The ruling states that underground water is a public
resource that must be protected by the state. Water resources must not
be overexploited, since the rights of present and future generations may
be endangered. If the state fails to protect the supply of drinking water,
this may lead to a violation of the right to life protected by the Constitu-
tion of India. The right to water is part of the right to life”. In a decision
handed down in 2003, the Court recognized that all landowners have the
right to use the water resources located on their land, but this use must be
reasonable. In these circumstances, the Court ordered the factory to cease
0 extract underground water®. However, both the local community and

3 Ibid., par. 9.

¥ Ibid., par. 15.

* Kerala High Court (India), Perumatty Grama Panchayat v. State of Kerala, 16 December,
1003, par. 34, hupindiankanoon.org/doci 1161084/ [las visited & February 2016]

57 Ibid., par. 34,

*# Ibid., Order No. 1.
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ny decided to appeal the 2003 decision. In April 2005, a High
gl(i:f'? I;:llleeyovenumed the 2003 ruling and determined 'Fhat thgltt_:olr:qs-
pany could extract a certain amount of water under cer‘éaln con é: io By
The people then decided to file thf: complaint with thie ;(?lrizxréﬁ é);_l té
the decision of which is still pendlng%’. Ifurthermore, in ) e .t?ee
of Kerala also passed legislation establishing a three-rne_m er ?;1Htlm]10 -
whose task was to determine the amount of compensation owe " o eaw
communities affected by thebuses cl)f gléju.ndwz;toe&go%v}i\;e;rgvse s?ﬁat e
t the company has been closed since .
ggsii)(iltililajustice colr)nbi}rlled with public pressure can'be successfull. In :El}cll-
dition, it also shows that the right to water plays'an 1mpo§tant ro be l?h‘ g
allocation of groundwater resources. The_excesswe use oh water by 111;e
parties may constitute a violation of the right to water. Toe samehmay ks
said in the context of the pollution of water resources. (Iilebsnc' exa 1
ple is the pollution of underground water resources caused by pg)lniapg I\eI
lantations in Costa Rica. During her visit to Costa R1ca~1n 2009, the y
g ecial Rapporteur on the Right to Water addressed the issue of negative
inripacts caused by the use of herbicides on pinez?.pple plantzzlnor{[s. Tlc'lescf
chemicals can seep through the s_oii1 alz:dt 'conmalillllé:;f; egli?;irllthw;rz{.)le 1212
suming this water for a long period o ime nCﬂ T au__
Although the Supreme Court of Costa Rica rule In 2009 that public au
thorities had an obligation to clean up Fhe area and restor: p1 er
ities continue to be deprived of the;lr right to clean water!.
ﬁcgl()(l:gngﬁgrg;lse of water pollution in Costa E}zlca was presented to the
Inter-American Commission on Human Rights“2.

The aforementioned cases highlight .that the private sectotr thas aslf;/(;
eral obligations related to water, mglud}ng the obhgat:ﬁn no .rgnin i
damage to water resources, the obhgatlon _to‘ yes.toil;e € envi e
when damage has occurred and the responm_blht) oh n?[hcon:ﬁr r'nht tcg)
human rights such as the right to water, the right to health or the rig

a clean environment.

7. FINAL CONSIDERATIONS

There is a growing global concern regarding water scarcity. As adnatu-
ral resource, the private sector controls many water operations and con-

3 P. CULLET, Water Law, Poverty and Development, Water Sector Reforms in India, Oxford,
niversity 31
O B Knrstonkunens. ‘Placbirmada's Claits', Fronline, The Hind, vol. 27, no. 15, July 2010,
akumar, ‘Plachimada’s Claims’, Frontline, The 3 » mo. 15,
http:f;:m[:;'f}féf::m;m‘:aﬁdhrm{fﬂz?I3!5:0}'!'::5;“20."0073027!503300.1111% [last visited 6 February
2016}{ Visit to Costa Rica, 2009, A/HRC/12/24/Add.1 par Mﬁli h{l;{iga;:fe.;svdds-n)ztgﬁﬁrgfdoc/
43/63/PDF/GO%1 4363Apdr?0penEfen.lem ast visite anuary 2016]. )
UND‘Q Q’GEN{Gagjgn‘ggation case heads to Inter-American Commission of Human’ nghts, The
I Walt\feﬁmcsogo March 2015, http:/imwww. ticotimes.net/ZO_I 5/03/20/water-contamination-case-
Zfaiis-l:giitter-arrllerican—commission-of-human—n’ghts [last visited 31 January 2016],
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flicts related to the uses of water resources may arise. In these cases, pri-
ority must be given so as to meet vital human needs . In some disputes
related to the limitations of the uses of water resources for industrial
purposes, one of the issues at stake may be the relationship between
legitimate social and general environmental interest and commercial in-
terest. Human rights must be taken into account in order to achieve a
balance among these interests.

Access to drinking water is an internationally recognized fundamen.-
tal human right that private companies must respect regardless of their
size, sector or geographical location. In view of the risks of water short-
ages and pollution, industries must respect the demands for due dili-
gence. These requirements include the private sector’s obligation to avoid
negative impacts on the water supply of vulnerable or marginalized com-
munities. Furthermore, when a company supplies water or sanitation
services, the responsibility related to respecting human rights includes
additional considerations regarding the acquisition process, negotiating
the content of each contract and the subsequent operations following the
signing of the contract, and businesses must take into account all human
rights, including civil, political, socioeconomic and cultural rights.

" See Art. 10 of the UN Convention on the Law of the N
tional Watercourses which maintains that "In the eve
tional watercourse, it shall be resolved with reference
given to the requirements of vital human needs”,

on-navigational Uses of Interna-
nt of a conflict between uses of interna.
to articles 5 to 7, with special regard being




