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HYBRID ENTITIES IN SWITZERLAND
Can swiss entities pursue for-and non-profit purposes

at the same time?

Swiss law does not contain a dedicated legal form for hybrid entities or benefit cor-
porations. The question is therefore whether existing legal vehicles may allow entre-
preneurs to pursue for- and non-profit purposes at the same time. In other words,
can a Swiss entity blend profit and financial returns for investors together with a pub-
lic utility impact? This short article intends to provide a panorama overview of the
Swiss legal framework and the possibilities offered by the current legal system.

1. INTRODUCTION

In 2008, the financial crisis hit the world’s economy hard and
had a strong impact on the millennial generation, who rep-
resent today’s entrepreneurs. But every cloud has a silver lin-
ing and out of the ashes of the crash was born a new type of
economy, which is often referred to as the fourth sector 2.

Historically, entrepreneurs had to choose between realis-
ing profits or pursing non-profit purposes (philanthropy).
But today’s entrepreneurs have to navigate in a new world, in
which making profits comes together with the urge to create
a positive impact on society, which also often matches the in-
terests of “responsible” investors. The paradigm shift is pal-
pable. Companies are expected to consider the interests of
all stakeholders, and not only of their shareholders, and a
long-termist, sustainable view is expected from manage-
ment 3].

This trend is observable worldwide and takes various legal
formsand classifications[4], such associal enterprises, blended
enterprises, benefit corporations, low-profit limited liability
companies (L3C), dual- or multi-purpose entities, flexible- or
social purpose corporations, low-profit LLCs, benefit corpo-
ration, etc. For purposes of this paper, we will stick to the
overarching definition of “hybrid entities”.

In Switzerland, contrary to other jurisdictions, the legal
system has notbeen amended to encompass this duality. Fur-
thermore, this topicis not (atall) on the political agenda at the
moment, as the Federal Council has recently pointed out|[s].
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Swiss law therefore requires from those who desire to set up

ahybrid entity to adopt either the form of a corporation (LLC

or LTD; chapter 2 below), a cooperative (chapter 3 below), ora

charity (chapter 4 below). While none of these structures

were initially thought to serve dual purposes, the flexibility
of Swiss law allows entrepreneurs to go quite far in reaching
this objective. The purpose of this article is therefore to pro-
vide for an overview of the advantages and disadvantages of
Swiss legal entities when they try blending both for-profit
and non-profit purposes under one roof[6].

This article focuses on corporate structuring, and does not
deal with tax-related questions, in particular the questions
of whether corporations could benefit from tax exemptions
if they pursue public-utility purposes, or whether tax-ex-
empted charities should be able to pursue a commercial ac-
tivity.

2. CORPORATIONS (LTDS AND LLCS)

AS HYBRID ENTITIES?

2.1 Principle. The two main forms of corporate vehicles in
Switzerland are the company limited by shares (“LTD”)[7] and
the limited liability company (“LLC”)[8] (together referred toas
“corporations”). Both are entities held by shareholders, with
their own legal personality, and sole liability for their own
debts. The core structure and purpose(s) of these entities
are set in their articles of association, which can be supple-
mented by organisational and governance rules. The pur-
pose of corporations must in principle be of an economic na-
ture (i.e. a for-profit purpose) [9]. The corporation must there-
fore pursue the objective of making profits for the benefit of
its shareholders [10].

In the following three sections, we will review how Swiss
law has evolved, and what possibilities it offers today, in order
to fit hybrid purposes under the legal structure of LTDs or
LLCs.

2.2 From shareholder primacy to stakeholder value and
the birth of the 4" sector. Traditionally, corporate law re-
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quired that directors place profits and shareholder value
(maximisation of financial returns for shareholders) above
all other objectives. This is generally referred to as the share-
holder primacy principle. Swiss corporate law therefore con-
tained (and still does) mechanisms forcing directors to adopt
an approach which primarily benefits the shareholders and
leaves ultimate control with them [11]. In particular, directors
could not decide unilaterally to retain or use benefits for pur-
poses other than distribution to the shareholders [12].

This rather inflexible view of corporate law does not it well
with the multi-purpose approach of hybrid entities. But now-
adays, the shareholder primacy principle is counter-balanced
by a number of other forces.

The starting point, which was initiated decades ago and
is now largely recognised [13], was the corporate social re-
sponsibility movement[14]. As Peter/Jacquement put it, to-
day’s “rules of the game” are not limited anymore to state laws
and regulations. Rather, they require consideration to be
given to economic, social and moral requirements, which
sometimes may even prevail [15].

Itisalsoundeniable that there is globally increasing aware-
ness for, and focus on environmentand social matters, which
are forcing companies to consider purposes other than pure
profit-making (by way of an example, see the 17 UN Sustain-
able Development Goals of the World’s Agenda for 2030).

In Swiss corporate law, one may consider that a legal basis
has always existed for for-profit entities to adapt to social
businesses. Indeed, according to Article 717 para.1 of the
Swiss Code of Obligations (“SCO”), board members and cor-
porate directors have to exercise their duties by taking into
consideration the interests of the shareholders and of the
company itself, as opposed to solely the interests of the share-
holders. In other words, one has to consider that a company
has a distinct and autonomous liability, which differs from
the sole pursuit of profit making for its shareholders. Accord-
ing to leading legal scholars, this could be the legal basis of
the stakeholder value theory in Switzerland [16], as long as de-
cisions taken in the interest of stakeholders also serve the com-
pany’s interests in the long run (sustainability)[17].

Toillustrate evolution in this matter, the Swiss Code of Best
Practice for Corporate Governance, edited by economiesuisse,
has in its latest revision in 2014 deleted references to the in-
terests of the shareholders only, and evolved towards stake-
holder values. This evolution has also been recognised by the
Swiss Supreme Court, according to which the interests of
stakeholders other than the shareholders must also be con-
sidered in the decision-making process[18].

Finally, there are some positive signs from corporations
which spontaneously amend their purpose clause and embed
stakeholder values in their statutes, such as for instance
Nestlé or Novartis|[19)].

What this evolution seems to demonstrate is that Swiss cor-
porations might not need a new legal structurein order to en-
hance their purpose to include social benefit purposes, be-
sides the primary profit-making purpose. The current legal
system might in fact already allow for enough flexibility in
this respect. One question remains, however: is it sufficient?
Does Swiss law allow one to go one step further and consider
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the interests of all shareholders at the same level (and prof-
it-making for shareholders not above others)?

This question is being asked worldwide [20], with entrepre-
neurs increasingly motivated by social aims and new busi-
ness models. Given that in general “for-profit and nonprofit

“Two famous examples of cooperatives
in Switzerland are the two largest
retail food-stores: Coop and Migros.”

legal and tax models are not designed for the simultaneous
pursuit of social and financial bottom lines” [21], some coun-
tries have already made legislative amendments in order to
solve the recurring issue of the appropriate legal form[22].
The birth of these new companies, structured in their own
legal form, is sometimes referred to as the 4™ economic sec-
tor [23]. Swiss law has not made such a move, and the Federal
Council does — a priori — not intend to move in this direc-
tion [24].

2.3 Third-party accountability: labels and standards (B
Corps). The absence of a dedicated legal status toaddress the
needs and goals of hybrid entities has led to initiatives from
the private sector, namely the creation of assessment stand-
ards, like the B Corporation certification of the B Lab organ-
isation. B Lab defines itself as “a nonprofit that serves a global
movement of people using business as a force for good” [25].

The certification granted by B Lab based on an assessment
of the company measures its “entire social and environmental
performance”, and evaluates how a company’s operations and
business model impact workers, community, environment
and customers [26]. In other words, B Lab certification desig-
nates companies that have, globally, a positive impact on so-
ciety rather than a focus on maximising shareholder profits.
There are many great examples worldwide of commercially
successful B Corporations, such as Patagonia, Ben & Jerry’s,
Kickstarter and Nature & Découvertes.

In Switzerland, B Corp enthusiasts have to comply with
the existing legal framework and the requirements imposed
by the B Corp label. To this end, B Lab requires that Swiss
companies “adopt governing documents which include a commit-
ment to a "triple bottom line’ approach to business” 27).

In practice, this means that companies must amend their
articles of association to reflect the following principles [28]:
(i) promote the benefit of their shareholders, but also have a
material positive impact on society and the environment,
(ii) consider a range of stakeholder interests (including share-
holders, employees, suppliers, society and the environment),
and (iii) consider that shareholder value is not the supreme
consideration but one factor amongst the many stakeholder
interests which board members need to consider when run-
ning the business.

In Switzerland, there are currently twenty companies cer-
tified as B Corps, across all sectors of industry[29]. About
half of them are LTDs, the other half LLCs, and one is a coop-
erative.
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With regards to incentives, it is important to bear in mind
that such entities do not generally benefit from tax exemp-
tions by virtue of their multi-stakeholder approach. They re-
main for-profit entities and are taxed as such.

2.4 Non-profit corporations (Article 620 para. 3 SCO)|30].
In Switzerland, another widely unexplored [31] but existing
option is to set up a non-profit corporation [32].

According to Article 620 para. 3 SCO, acompany limited by
shares may also be established with a non-economical pur-
pose[33], meaning with an “ideal” purpose. Such purposes
could for instance lean towards culture, philosophy, pub-
lic-utility, religion, politics and leisure [34]. The existence of
corporations with non-commercial purposes is widely recog-
nised by legal scholars [35], as well as by Supreme Court case
law [36]. Recently the Federal Council hasalso reiterated that
the current state of Swiss law authorised the creation of cor-
porations with non-economical purposes [37].

Even though the possibility of setting-up a corporation
with a non-commercial purpose has clearly been contem-
plated by our legislator, it is largely unknown and even less
used. In our opinion, the reasons are these: viewed as an alter-
native to a foundation or an association, a corporation with
non-economical purposes will face difficulties with fund-
raising and obtaining public subsidies[38]. It will also quite
likely not be able to benefit from tax exemptions. In addition,
Swiss law requirements are often stricter for corporations
than they are for associations and foundations, in particular
when it comes to the fiduciary duties of management and ac-
counting[39]. These may be some of the reasons why, up until
now, social entrepreneurs have favoured foundations or asso-
ciations if they were willing to pursue non-profit purposes.

2.5 Conclusion on corporations. Swiss corporate law has
not been thought up for hybrid structures, and there is no
dedicated legal vehicle to this end. That beingsaid, corporate
law is in our view flexible enough to allow for interests other
than purely for-profit ones to be considered. Besides, corpo-
rations may also clearly express in their statutes their inten-
tion to pursue multiple purposes, some of which may be of a
non-economic nature. Finally, even if the legislator does not
seem to be willing to develop the law in this direction, the
private sector encourages such initiatives, notably through
labels and standards like B Corps.

3. THE COOPERATIVE: A SERIOUS CANDIDATE
FOR HYBRIDITY

3.1 Introduction. Cooperatives [40] are corporate entities
composed of an unlimited number of individuals or commer-
cial companies (but at least seven), who join together for the
primary purpose of promoting or safeguarding their own in-
terests. Cooperatives are businesses owned and run by and
for their members [41], which may pursue a commercial activ-
ity to this end [42].

As opposed to corporations, the purpose of cooperatives is
based on a member-centred concept (similar to an associa-
tion), rather than on making profits and retributing only the
investment of shareholders. In other words, while corpora-
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tions represent a capital divided in shares, cooperatives are a
reunion of economic forces of a personal character[43].

3.2 Purpose(s). According to Article 828 para. 1 SCO, cooper-
atives primarily pursue economic purposes (i.e. the eco-
nomic purpose of their members), but they may pursue, next
to such economic purposes, other purposes, as long as they
also serve the interests of their members [44].

The ordinance on the register of commerce seems to push
it even further since it contemplates that cooperatives with
pure public utility purposes may also be validly registered

“Even though the possibility

of setting-up a corporation with a non-
commercial purpose has clearly

been contemplated by our legislators, it
is largely unknown and even less used.”

(see Article 86 let. b para. 2 Swiss Ordinance on Register of
Commerce, “ORC”)[45].

It must also be noted that cooperatives are authorised to
consider the interests of other stakeholders (i.e. interests of
non-members)[46].

Two famous examples of cooperatives in Switzerland are
the two largest retail food-stores: Coop and Migros. In both
instances, their articles of association stipulate that the co-
operative must foster not just the interests of its members but
also consumers and other stakeholders.

3.3 Distribution of dividends and other specificities of
cooperatives. While corporations look to realising benefits
for their shareholders and distribute them via dividends, co-
operatives, conversely, tend to provide benefits to their mem-
bers through concrete actions (rather than through a distri-
bution of profits)[46°"].

Notwithstanding this, a limited distribution of dividends
is authorised as contemplated under Article 859 para. 2 and
3SCO[47]. Forsuch adistribution to take place, the following
conditions must be met: (i) the cooperative must have made
benefits, (ii) the articles of associations of the cooperative
must contemplate the possibility of a distribution of divi-
dends, (iii) the distribution must be made in proportion to
the share of capital, and (iv) the percentage of the distribu-
tion may not exceed the usual rate of interest for long term
loans without special security (which means that the share-
holder of a cooperative may not be remunerated more thanan
ordinary lender)[48]. The practical consequence of these con-
ditions is that the return on capital investment is limited,
and resembles more closely the payment of interest than a
proper return on investment.

Thislimitation is mainly triggered by the philosophy of the
cooperative, which has at its core the common action and
benefit of its members and the fact that it does not intend to
pursue profits for itself, but rather to favour indirectly the
economic interests of its members [49].
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Another significant difference to corporations is the princi-
ple of “one man, one vote”. According to Article 885 SCO,
every member of a cooperative is entitled to one vote, irre-
spective of the number of “shares” that he or she may have.
This rule echoes the principle of equality of all members con-
templated under Article 854 SCO and is part of the ethical
grounds of the cooperative[so]. As a consequence, no mem-
ber may benefit from a veto or take control of the coopera-
tive by buying more shares of the capital.

3.4 Conclusion on cooperatives. The cooperative seems to
be anappropriatelegal vehicle when it comes to pursuing for-
and non-profit purposesat the same time, in particular given
that (i) it may pursue various purposes, and (ii) it is not cen-
tred on profit-making but nevertheless authorises the distri-
bution of (limited) dividends.

It has been used in the past by very large, successful and
sustainable businesses, which may have been visionary in
this respect. In a way, it is a model of “social entrepreneur-
ship” that existed even before it became an economic theory.
This vehicle is however rarely considered nowadays (in fact,
the number of cooperatives in Switzerland is lower today
than 50 years ago), in particular in the non-profit sector [51].

4. CHARITIES PURSUING BUSINESS PURPOSES
Unlikein the first part of thisarticle, in which we considered
the possibility for corporations to pursue also non-profit pur-
poses, this section takes another angle, namely that of asso-
ciations and foundations|[s2] (hereafter referred to as “chari-
ties”) pursuing business purposes.

At the outset, it must be point out that charities do not
have shareholders. They may therefore not distribute profits,
which makes them unsuitable for investments. One of the
main drawbacks of using an association or foundation for a
commercial, for-profit, purpose, is therefore that an entre-
preneur cannot be the owner of its projects, as those entities
have no share capital [53].

The question as to whether charities may pursue a business
purpose is therefore mostly narrowed to whether or not they
may have a commercial activity, and not whether they can
make a profit for their shareholders (which they may not).

For charities, tax exemptions are essential, but they come
with a price, namely that they may only pursue limited com-
mercial activities. Tax-exempted entities must indeed oper-
ate on the basis of their initial capital, or on donations and
subventions, and they may have only a limited revenue- gen-
erating activity [54]. However, as stated in introduction, this
article focuses on corporate structuring aspects, to the exclu-
sion of tax-related issues.

4.1 Foundations. A foundation is in principle meant as a
legal vehicle for charity. The other classical use of founda-
tions is for pension funds. As a matter of de facto principle,
foundations generally do not have commercial purposes or
pursue commercial activities. But they could.

Even though this question was disputed, the Supreme
Court has confirmed that nothing in the Swiss civil legal
framework restricts foundations from having a commercial
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purpose or activity|[55], as long as such purposes are not con-
trary to the law[56]. Furthermore, legal scholars are also of
the opinion that the principle of freedom of foundation and
the lack of a provision prohibiting such activity allows foun-
dations to pursue a commercial purpose[s7].

Some scholars even argue that foundations are the best-fit-
ted legal vehicle to conduct a commercial activity and pursue
a public-utility purpose[s58]. They refer to such entities as
corporate foundations (Unternehmenstiftungen).

In practice, however, the practical specificities of founda-
tions often outweigh their potential advantages, which is
why this structure is rarely used to pursue an economic
model[59]. The specific disadvantages of foundations are
mainly that a foundation is an inflexible structure (its pur-
pose may, in principle, not be amended) and it is therefore
hard for it to adapt to and evolve in line with a changing com-
mercial environment. In addition, foundations are subject to
the supervision of a state authority, which renders their daily
operations somewhat more complex.

Other possible corporate structuring includes foundations,
such as the setting-up of a holding-foundation in which a
foundation holds a share of a for-profit corporation, and con-
trols its activities (also called a shareholder-foundation; Holding-
stiftung; fondation-actionnaire)[60].

4.2 Associations. According to Article 60 para.1 of the
Swiss Civil Code (“SCC”) and Article 91 ORC, an association
may in principle not pursue a commercial purpose. It must
pursue an ideal purpose (non-profit purpose)[61].

For an association, having a commercial purpose means
pursuing a commercial activity and distributing the results
of that activity to its members, which is not tolerated by the
Swiss Civil Code[62]. There are however situations involving
commercial aspects which may be contemplated: First, an as-
sociation may pursue a commercial activity for the benefit of
third parties (i.e. to the exclusion of its members) [63]. In this
case, the association is generally considered as having an
ideal purpose[64]. Second, an association may have a com-
mercial purpose without pursuing a commercial activity.
This is for instance the case for professional associations [65].

However, legal scholars exclude the possibility that associ-
ations may purpose hybrid purposes, namely simultaneously
commercial and ideal purposes, as it would inevitably lead to
issues of appreciations and delimitations. In such instances,
applicable laws on ordinary corporations should apply to the
association concerned and it must be restructured as a corpo-
ration (Article 59 para. 2 of the SCC) [66].

To sum up, associations may pursue ideal purposes and,
under certain conditions, commercial (for-profit) purposes,
but they may not pursue both at the same time, which makes
them improper for hybrid structures.

5. CONCLUSIONS
Various countries around the world have moved to adapt
their legislations and adopt new legal forms in order to meet
the needs of hybrid entities.

In Switzerland, the Federal Council has concluded that ex-
isting legal vehicles (LTD, LLC, association, foundation and
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cooperative) are suitable for implementing and developing
social entrepreneurship. Our government says it will closely
follow legislative developments in European countries, and
encourage private initiatives like B Corporations, but does
not intend to make any legislative amendments in this re-

spect[67].

Seeing the glass half full, this could be good news. From
the perspective of our authorities, which acknowledge the
importance of developing multi-purpose entities, current
legislation is sufficient to allow for such ventures. This would
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mean that it should be possible to blend various purposes

Our analysis would tend to confirm this. Indeed, corpora-
tions (LTDs and LLCs), as well as cooperatives, may pursue
multiple purposes, at least to a certain extent and under cer-

tain conditions. Foundations also offer possibilities to pur-
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